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SECURITIES: PRIVATE PLACEMENTS
IN NEW MEXICO

One of the most common methods used by New Mexico corporations to issue securities is private placement-a method that exempts
the issuance from registration.' Despite its frequent use, however,
the exempt private placement is often handled incorrectly and mistakes can be very costly. Several recent cases2 underscore the increase in litigation in the securities area generally and in the area of
private placements particularly. There are special hazards involved in
correctly effecting a private placement; the corporate issuer and its
attorney must approach such a placement with extreme caution to
insure that it is both in complete compliance with state law3 and also
exempt for the registration requirements of concurrent federal law.'
This comment discusses New Mexico's private placement exemption and the impact on it of recent developments in federal securities regulation, in particular new rules 146 and 240 promulgated by
the Securities and Exchange Commission (SEC). The focus is the
private placement exemption for corporations,' but the discussion is
applicable to related exemptions for other types of security transactions. 6 This comment suggests that New Mexico needs to establish
clear standards in securities regulation in order to: (1) satisfy this
state's own objectives in a practical way; (2) allow business organizations and their counsel to determine the availability and validity of
an exemption with reasonable certainty; (3) work in greater harmony
with federal regulation.
1. N.M. Stat. Ann. § 48-18-22(J) (Repl. 1966).
2. Speranza v. Keyes, Civil No. 75-319 B (D.N.M., filed Jan. 27, 1976); Knauth v. Zia
Investment Corp., Civil No. 12-71-01451 (N.M. Dist. Ct. [Bernalillo County]).
3. The Securities Act of New Mexico: N.M. Stat. Ann. § § 48-18-16 to -35 (Repl. 1966,
Supp. 1973).
4. Securities Act of 1933, 15 U.S.C. § 77(a) et seq. (1970).
5. Interview with Andrew M. Swarthout, New Mexico Commissioner of Securities, March
11, 1976 (subsequently referred to as "Swarthout Interview").
6. N.M. Stat. Ann. § 48-18-22 (Repl. 1966, Supp. 1973):
Subsection (A): isolated transactions generally;
Subsection (I): preorganization subscriptions;
Subsection (K): rights offerings to existing shareholders;
Subsection (M): stock dividends;
Subsection (N): recapitalizations and reorganizations;
Subsection (0): limited partnership interests.
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BLUE SKY LAW AND THE PRIVATE PLACEMENT EXEMPTION

New Mexico's blue sky law7 follows traditional statutory framework. 8 The Securities Act of New Mexico (the New Mexico Act)
aims at "merit" regulation. The legislative intent is to control the
substantive content, or merit, of securities offered and sold to New
Mexico citizens. This intention is expressed in the legislative mandate
that every securities offering be ".

.

. fair, just and equitable." 9 To

this end, the New Mexico Act is designed to strike an optimal balance between protecting the investing public' 0 and allowing flexible
economic expansion.
The New Mexico Act requires that, absent an exemption, every
security offered or sold must be registered.' ' Registration, however,
can be expensive, inconvenient, and time consuming;'2 it is not
practical for every isolated securities transaction or issuance. Consequently, the exemption provisions, especially the corporate private
placement provision in § 48-18-22,' 3 are important parts of the
New Mexico Act. The protections afforded by registration and merit
regulation are not necessary because privately placed or otherwise
exempt securities have little or no public impact.'"
The private placement exemption is specific and looks to certain
indicia that typically characterize a private offering: number of persons involved, investment intent, nonsolicitation.
Except as expressly provided in this section, sections (requiring registration).., do not apply to:
7. The term "blue sky" is derived from the first state securities law enacted by the
Kansas legislature in 1911 to protect the good farmers from ". . . speculative schemes which
have no more basis than so many feet of blue sky." Hall v. Geiger Jones Co., 242 U.S. 539
(1917).
8. For a general overview of the entire Securities Act of New Mexico, see Parnell and
Ticer, A Survey of the Securities Act of New Mexico, 2 N.M. L. Rev. 1 (1972) (subsequently referred to as "Survey"); see also Ross & E. Cowett, Blue Sky Law, 430 (1958)
(subsequently referred to as "Loss & Cowett").
9. N.M. Stat. Ann. § 48-18-19.8 (Repl. 1966); see also Survey at 13.
10. The provisions of the New Mexico Act ". . . are designed to safeguard the public."
New Mexico Potash & Chem. Co. v. Independent Potash & Chem. Co., 115 F.2d 544, 546
(10th Cir. 1940).
11. N.M. Stat. Ann. § 48-18-19 (Repl. 1966) provides that "(I)t is a felony for any
person to offer to sell any security in this state, except securities exempted or securities sold
in transactions exempted, unless the security is registered ... under the Securities Act of
New Mexico."
12. Even for a small corporation the cost of an interstate registration can easily exceed
$100,000 and may take over six months to complete. The cost and time involved in just an
intrastate New Mexico registration are less, but still significant. See Survey at 16.
13. N.M. Stat. Ann. § 48-18-22 (Repl. 1966, Supp. 1973).
14. It is important to note that both the state and federal exemptions are exemptions
from certain registration requirements only; no exemption is made from the antifraud
provisions.
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(J) The issuance and sale by any corporation organized under the
laws of this state of its securities at a time when the number of
security holders does not, and will not in consequence of the sale,
exceed twenty-five (25) and:
(1) the seller reasonably believes that all buyers are purchasers
for investment; and
(2) no commission or other remuneration is paid or given directly or indirectly for soliciting any prospective buyer.
Any
This exemption is supplemented by a notice requirement.1
corporation that intends to use this exemption must notify the New
Mexico Commissioner of Securities of that intention prior to the
issuance of any securities.
Problems with the Exemption: How Many May Buy?
The exemption presents certain immediate problems, among them
the numerical maximum. While twenty-five is a clear, quantifiable
limit, there may be a problem in determining who constitute the
twenty-five permissible "security holders." Since the exemption provision does not qualify "security holders," the term must be interpreted generally. Any "person," as defined by the New Mexico
Act, 1 6 holding any "security" must be counted; and New Mexico
defines "security" very broadly.' '
The term "security holders" therefore includes and integrates
holders of long term secured notes, short term unsecured notes, persons with any beneficial interest in the corporation's assets, persons
to whom debentures or warrants have been issued, all with the more
typically thought of "security holders" -owners of shares of the
corporation's common stock. This integration is unrestricted by
time:' 8 original, long-standing shareholders and debt holders are
automatically integrated with new stock purchasers and creditors.
"Security" is so broadly defined that an active corporation over a
number of years will have many more "security holders" than shareholders and will have to examine its entire financial structure to
determine if it is eligible to make an exempt issuance. Such a comprehensive definition of "security" may be desirable for jurisdiction,
but its unqualified broadness does not suit the needs of an exemption provision.
15. N.M. Stat. Ann. § 48-18-22.1 (Repl. 1966, Supp. 1973).
16. N.M. Stat. Ann. § 48-18-17(E) (Repl. 1966, Supp. 1973).
17. N.M. Stat. Ann. § 48-18-17(H) (Repl. 1966, Supp. 1973).
18. The current New Mexico Commissioner of Securities interprets "security holders" as
including all holders of all securities regardless of type or time of acquisition. Swarthout
Interview.
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May Unlimited Offers Be Made?
Another problem is that the statute limits only the number of "purchasers" and "buyers" without any reference to offerees. This would
seem to permit an issuer to make an unlimited number of offers until
the maximum allowable number of purchasers are found. Most states
control both offers and sales by placing limitations either on the
number of persons to whom offers may be made or on the investment qualifications offerees must possess.' 9 In New Mexico the
present mandatory notice form requires an estimate of the number
of offerees, and the present Commissioner has indicated that an unreasonable ratio of offerees to purchasers would be questioned. 20
But control of the offer after the exemption has been approved is
still ambiguous and literally outside of the law.
What is Investment Intent?
According to the vague wording of subsection (1), the issuing
corporation must reasonably believe the buyer is taking its securities
for investment. Some provision is necessary to prevent uncontrolled
secondary distribution to the public of unregistered privately placed
securities.2 1 But New Mexico's provision places an undefined obligation on both seller and buyer. For the issuer, what constitutes a
reasonable belief and what actions if any are required to insure compliance? For the purchaser, what constitutes "investment" as opposed to purchase and when if ever may privately acquired securities
be resold?
The Notice Requirement
The prerequisite to exemption that causes the most confusion and
subsequent unintentional noncompliance is not any term of the provision itself, but a new and separate requirement of written notice. 2
The notice provision was first enacted in 1969. Certain key exemptions including the commonly used private placement exemption
must be perfected by filing notice in prescribed form with the New
Mexico Securities Commissioner. The form requires the issuer to
disclose basic details of the offering and allows the Commissioner in
theory to exercise appropriate regulation. 23 The notice requirement
19. See Loss & Cowett at 373; see also Uniform Securities Act § 402(a).
20. Swarthout Interview.
21. Commissioner Swarthout believes most privately placed securities are taken for investment. However, the Commissioner's office has no effective record of secondary distributions. Swarthout Interview.
22. N.M. Stat. Ann. § 48-18-22.1 (Supp. 1973).
23. It would not be feasible for the Commissioner with his very limited staff to thoroughly investigate and regulate every exempt transaction. The prescribed notice forms there-

Winter 1976-77]

PRIVATE PLACEMENTS

is not onerous standing alone. Superficially it seems to be a simple
formality. However, its broad applicability to private placements and
other exemptions2 often makes it an impractical requirement. For
this reason, and because it is a relatively new requirement, it is often
neglected or overlooked. Isolated security transactions are frequently
not perfected and many small corporations making small issuances
similarly fail to file notice. 2 s Consequently the notice provision does
little to promote the primary purpose of the New Mexico Act-merit
regulation.
Although each transaction in a New Mexico private placement
must qualify separately, i.e., the exemption does not apply generally
to an entire security issue or to the corporation, the notice requirement does apply generally to an entire issue (or series of similar
issues) and, to some extent, to the corporation itself. Because there is
no time limit to a notice's effectiveness and because much of the
information required by the notice concerns the corporation and not
the proposed offering, a single notice may span an extended issue or
series of separate issues under the same exemption. As a practical
consequence, many corporations that do file notice file only one
notice when they incorporate to cover both immediate and subsequent issuances of privately placed securities. This practice further
emasculates the regulatory benefit of requiring the notice.
Form Over Substance
The New Mexico Act is designed primarily to protect the investing public. The basis for the private placement exemption is its nonpublic character. Yet the exemption is not made contingent on the
issue being essentially private; instead, the Act focuses on indicia and
determines the availability of the exemption on that basis: twentyfive or fewer persons involved, 2 6 no commissions paid, a reasonable
belief in the purchasers' investment intent. While common in small
fore require only the essential minimum of data about the issuer and the securities to be
offered. Swarthout Interview.
24. The notice provision applies to subsections A, I, K, M, N & 0 of § 48-18-22, the
exempt transactions section, and further applies to subsection J of the section concerning
corporate private placement. See note 6 supra.
25. In an average week, twelve notices of all types were filed. About forty incorporations alone are filed each week, and there are any number of exempt security transactions
that occur daily in the state. The compliance ratio could be conservatively estimated at one
in twenty. As a practical matter, if all corporations and persons making exempt securities
transactions were to file notice, the Commissioner's office would not be able to handle the
volume. Swarthout Interview.
26. Commissioner Swarthout believes that twenty-five security holders represents a valid
outer limit for a private offering. Traditionally the number twenty-five has marked where
private stopped and public began. Swarthout Interview.
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offerings, these factors are not really determinative of the public
impact of securities sales,2 7 especially where there is no control over
whom may be made an offer 2" and only very loose control over
subsequent distributions. 2 9 The terms of the private placement
exemption tend to be either too technical or too vague and are not
clearly related to the exemption's rationale.
The undefined use of the term "security holders" further distorts
the exemption's focus. It forces attention on the past financial activities of a corporation and away from the private or public character
of the security issuance. To be meaningful and to minimize bias
against more established or more active corporations, the numerical
limit should apply not to the issuer's general financial structure, but
to its public investment and to particular securities issuances. "Security holders" should be restricted to holders of equity or nonexempt 3 0 securities.
Similarly the notice provision under current practice does not
advance its intended regulatory end. Often it is either not filed at all,
giving the Commissioner no knowledge of the offering and no basis
for control, or filed as a mere formality without sufficient specificity
to allow effective regulation. Moreover, the notice provision can be
used for purposes that are contrary to legislative intent: a disgruntled
investor can invalidate an otherwise valid sale simply by showing
failure to comply with the statutory notice section. 3 ' For any violation, including such failure, New Mexico allows recission of the sale,
with joint and several liability imposed on every director, officer,
salesperson or agent who participated in or aided in the sale. 3 2 This
is very serious liability, and despite the technical nature of the notice
27. The United States Supreme Court specifically rejected the use of such evidentiary
indicia as a measure of public impact with regard to federal law and the parallel federal
exemption (see note 40 infra). SEC v. Ralston Purina Co., 346 U.S. 119 (1953).
28. While the New Mexico Act does not require offeree analysis, lack of investment
sophistication has been argued as a basis for recission in Bills v. All-Western Bowling, 64
N.M. 430, 394 P.2d 274, 277 (1964). The Court considered this argument, seeming to
indicate that such lack of sophistication may be relevant, but found sufficient investment
sophistication to satisfy itself without resolving the issue.
29. Persons selling privately purchased securities must do so through a valid exemption
of their own, e.g., the isolated transaction exemption (see note 6 supra). Consequently
secondary distributions are controlled in theory, although seldom in practice.
30. Securities issued to financial institutions are exempt from registration under N.M.
Stat. Ann. § 48-18-22(H) (Repl. 1966, Supp. 1973).
31. Failure to perfect an exemption by notice creates an easily litigated, technical cause
of action. There has been a definite increase in litigation due to the notice requirement
according to Commissioner Swarthout. Swarthout Interview. For a more detailed analysis of
New Mexico's notice provision and this problem, see Survey at 1.
32. N.M. Stat. Ann. § 48-18-31 (Repl. 1966).
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requirement courts have not hesitated to apply this remedy when it
is shown that the issuer or its counsel have failed to file notice.3 3
Two hypothetical private placements illustrate the illogical application of New Mexico's current exemption.
"Conservative, Inc." is an established, closely held New Mexico
corporation. "Conservative" has 18 family shareholders, has given
long term notes secured by real property to 2 banks, and a 3rd bank
holds a 5-year unsecured note. "Conservative" would like to give its
present management and key employees (7 persons) a proprietary
interest through stock ownership and stock options.
"Conservative" must register in New Mexico before it may issue
the stock or the options because the total number of security holders
will exceed twenty-five. 3 ' However, this is an essentially private
transaction with no public impact. If the employees were offered
stock individually and purchased in isolated transactions, no registration would be required. 3 s If the order of the securities issuances
could be reversed so that the last securities issued were the debt
transactions, registration would also be unnecessary since debt securities can be issued under another exemption.6 It is the technical
wording of the exemption and not the character of the corporation
or issuances that makes registration necessary.
On the other hand, much more speculative stock can be issued in a
much more public way without activating the New Mexico registra-

tion requirement.
"Risk, Inc." is a new, highly leveraged New Mexico corporation
organized to speculate in patents. It now needs $200,000 to develop
its most promising ideas. "Risk's" promoters have extensive contacts; using their own lists they believe they can convince 15 or 20
investors to supply the required capital.

By New Mexico's standards, anyone will qualify as a valid offeree
33. Speranza v. Keyes, Civil No. 75-319B (D.N.M., Filed Jan. 27, 197.6) supra note 2,
decided in federal district court, and Knauth v. Zia Investment, Civil No. 12-71-01451 (N.M.
Dist. Ct. [Bernalillo County]), supra note 2, decided in state district court, both granted
recission with joint and several liability for failure to comply with the notice provision.
34. This is an excellent example of how an issue may be judged public (or private) not on
its own character but on the issuer's unrelated past activities. If the issuer corporation has
been active for a number of years it will be much closer to the twenty-five security holder
maximum than a new corporation. Future issues may therefore lose their private, exempt
status solely on this basis.
35. Isolated transactions are exempt under N.M. Stat. Ann. § 48-18-22(A) (Repl. 1966).
36. While all holders of all types of securities count in determining how many security
holders an issuer has, the issuance of securities to financial institutions is itself exempt under
another provision (see note 30 supra), so the limit imposed by the private placement
exemption would not apply.
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for "Risk." From the offering, over twenty unrelated persons may
become deeply involved in a speculative venture -precisely the type
of venture that the New Mexico Act was designed to control.3 7 But
under the terms of the New Mexico exemption these sales do not
have enough public impact to require registration. "Risk" can file a
notice containing minimal data, solicit privately throughout the
state, select the twenty persons willing to invest the most, and issue
its stock to them under the New Mexico private placement exemption.3 8
The anomalies presented by these two hypothetical issues could be
resolved by the legislative revisions suggested in this comment.
THE IMPACT OF FEDERAL LAW: RULE 146
The corporate issuer and its counsel must be concerned not only
with the foregoing state requirements, but also with applicable federal law under the Securities Act of 1933 (1933 Act). 3 9 Private
placements are generally exempt under federal law: § 4(2) of the
1933 Act provides for an exemption from federal registration for
'4 °
securities issued in a transaction "not involving a public offering."
However, it is often difficult to determine what issuances will be
considered private; federal standards for private placements are substantially different from state standards. To clarify the general language of § 4(2), the SEC recently promulgated Rule 146 which
outlines conditions under which an issuance will be presumed not to
involve a public offering. 4 ' While Rule 146 is nonexclusive and provides only a safe harbor for private placements, the burden of establishing the nonpublic character of an offering under the statute alone
is very heavy, especially in the Tenth Circuit. 42 So, for most New
Mexico corporations Rule 146 has the practical effect of law.
43
The requirements of Rule 146 consolidate pre-existing case law.
The character of the offerees primarily determines the character,
public or nonpublic, of the offering. If the persons to whom offers
(not just sales) are made to meet certain qualifications of investment
37. See note 10 supra.
38. Absence of fraud or materially misleading statements or omissions is assumed. The
New Mexico antifraud provision, N.M. Stat. Ann. § 48-18-29 (Repl. 1966), is always applicable.
39. 15 U.S.C. § 77(a) et seq. (1970).
40. 15 U.S.C. § 77(d)(2) (1970).
41. 17 C.F.R. § 230.146 (1975), SEC Securities Act Release No. 5487 (April 23, 1974),
CCH Fed. Sec. L. Rep.
2710.
42. See Lively v. Hirschfield, 440 F.2d 631 (10th Cir. 1971).
43. The landmark case in this area is SECv. Ralston Purina Co., 346 U.S. 119 (1953); see
note 27 supra.
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sophistication and financial capability, and if they are provided with
sufficient information so that they may be considered able to fend
for themselves, the protections provided by public registration are
deemed unnecessary. If all offerees meet such standards and if the
total number of purchasers per issue is less than thirty-five, if the
manner of offering is restricted, and if the issuer takes affirmative
steps to insure that the issue is taken for investment and not resold
to the general public, then the offering will be presumed private and
exempt from registration under § 4(2).
The traditional rationale for federal regulation and registration is
full disclosure. However, Rule 146 does considerably more than
compel disclosure. It extends federal regulation into "quasi-merit"
regulation 4 4 -an area traditionally reserved to state blue sky law-by
additionally insisting on an appreciation of what is disclosed. It does
this by requiring extensive offeree analysis. Since the New Mexico
private placement exemption does little to regulate this aspect of
security sales, federal control is more than supplementary in this
state. It places a clear obligation on New Mexico issuers who come
within the broad jurisdiction of the 1933 Act and who wish to use
the § 4(2)-Rule 146 exemption to insure that every offeree as well as
every purchaser is a qualified investor for its particular securities. 4 5
The informational requirements of Rule 146 are stringent enough
that a corporate issuer using its safe harbor would have to provide to
each offeree material of sufficient detail to entitle the issuer to registration by qualification in New Mexico. 4 6 Since security issues are
jointly regulated, Rule 146 may make the New Mexico state law
exemption unnecessary for larger 47 issues. Clearly, the major prob44. The SEC has been extending into "quasi-merit" regulation in other areas as well. This
may be seen as a trend in federal securities regulation.
45. Many New Mexico private placements will not necessarily require exemption under
§ 4(2)-Rule 146 because other federal exemptions apply, e.g., issues under $100,000 may
be eligible for exemption under Rule 240 (discussed in text accompanying and following
note 48 infra). Another important exemption is the intrastate exemption; however, the
availability of this exemption is very circumscribed and generally limited to local financing.
There are about ten intrastate offerings registered in New Mexico a year, the majority of
which are limited partnership offerings. A valid intrastate corporate issue is rare, although it
has been done successfully. See Rule 147 construing 15 U.S.C. § 77(c)(11) (1970) at 17
C.F.R. § 230.147 (1975), SEC Securities Act Release No. 5450 (Jan. 7, 1974), CCH Fed.
Sec. L. Rep. V 2340.
46. The informational requirements for a federal private placement under Rule 146 are
extensive. Issuers usually prepare a detailed document known as an offering circular to
fulfill this requirement. Commissioner Swarthout of the New Mexico Securities Commission
has indicated that he will accept a well-prepared private offering circular that meets Rule
146 standards as the basis of a New Mexico registration statement. Swarthout Interview.
The SEC is currently considering rescinding Rule 146 because of its potentially discouraging
impact on venture capital investment. SEC Securities Act Release No. 5779 (Dec. 6, 1976).
47. Issues over $100,000.
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lem for a New Mexico corporation making a sizeable private placement is satisfying federal standards.
The Generous Exemption of Rule 240
Small issues, under $100,000, have a separate, more liberal federal
exemption and consequently are more affected by the requirements
for state exemption. In 1975 the SEC created this new exemption by
Rule 240' 1 promulgated under its discretionary authority to establish exemption from federal registration for offerings under
$500,000.' 9 Rule 240 is primarily directed at the same small, close
corporation that was the original focus of the New Mexico private
placement exemption.' 0 The issuer is restricted to a maximum outside capital contribution of $100,000 within a twelve-month period,
and the total number of beneficial owners in consequence of the sale
may not exceed one hundred persons. For qualifying issues, the
criteria established by Rule 240 are considerably easier to meet than
the criteria of the federal private placement exemption under § 4(2)
and Rule 146. There is no informational requirement or offeree
analysis imposed by the Rule, and the issuer must take only minimal
precautions to prevent secondary distributions. When compared to
the federal private placement exemption, the control criteria of the
discretionary Rule 240 exemption are similar to the control criteria
of the New Mexico private placement provision, although the New
Mexico exemption is more restrictive. In most cases corporations
placing small issues in compliance with the New Mexico exemption
will also be exempt from federal registration by filing notice under
Rule 240. In these situations the greater problem is satisfying New
Mexico standards.
The practical effect of dual state-federal regulation is to subject
New Mexico corporations to a "stricter of the two" test. The chart
below outlines the major differences between the various exemptions. Where different standards apply, the New Mexico issuer must
comply with the stricter standard or register to be in compliance
with both laws. Many New Mexico corporations making private
placements are consequently more circumscribed than either state or
federal legislature intended.
48. Rule 240: "Exemption of Certain Limited Offers & Sales by Closely Held Issuers,"
17 C.F.R. § 230.240 (1975), SEC Securities Act Release No. 5560 (Jan. 24, 1975), CCH
Fed. Sec. L. Rep.
80,066.
49. Rule 240 is issued under § 3(a)(11) of the 1933 Act, 15 U.S.C. § 77(c)(11) (1970).
50. Although the private placement exemption was historically developed by blue sky
states to specifically apply to close corporations, New Mexico has extended its application.
Bills v. All Western Bowling, 74 N.M. 430, 394 P.2d 274 (1964).
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The two hypothetical situations above illustrate the further
anomalies created by this double system. "Conservative" could issue
securities to its key managers under Rule 240 or under the
§ 4(2)-Rule 146 private placement exemption without registration
and be in perfect compliance with federal law. But it must register in
New Mexico because it cannot comply with New Mexico's technically worded exemption. "Risk's" offering may be exempt in New
Mexico, but stricter federal requirements aimed at protecting the
public through disclosure and offeree analysis would require federal
registration, or at least quasi-registration,' I with the SEC. If a corporation must go through the registration procedure at one level,
either state or federal, the value of an exemption at the other level is
seriously undermined.
The disharmonies between the two exemptions also increase the
number of ways in which an issuer can find itself in minor or technical noncompliance with either the New Mexico Act or the 1933
Act. Present disharmonies assure that all but the most careful issuers
will violate some aspect of the double standard.' 2 Some differences
may be necessitated by the different regulatory aims of the two acts,
but where they are unnecessary they only increase this potential for
inadvertent violation and create needless restrictipn.
LEGISLATIVE REVISION FOR MORE EFFECTIVE REGULATION
The ambiguities and anomalies that the New Mexico private placement exemption creates have been tolerated and overlooked in most
cases. The Commissioner of Securities, with a very limited staff and a
very practical appreciation for the securities industry, concentrates
on substantive, not technical compliance. The New Mexico Act, however, provides a potent civil remedy and often relies on enforcement through private litigation.' I Neither private litigants nor the
courts have displayed any particular tolerance for minor violations
over major ones. Recission with joint and several liability has been
awarded in both state and federal district courts for technical failure
to perfect an exemption by notice. 4 The courts have generally construed the New Mexico Act, its exemption provisions in particular,
51. I.e., a Regulation A offering which required an abbreviated registration and is another exemption allowed under § 3(a)(1 1) of the 1933 Act.

52. See Survey at 40.

53. Although criminal penalties are provided, they are seldom used. Administrative sanctions, including injunctions, are also infrequent. In 1975 Commissioner Swarthout issued
eight to ten Cease and Desist orders and the Attorney General sought only one injunction. It
is the Commissioner's general policy where civil litigation is pending to conserve administrative resources by deferring to private action. Swarthout Interview.
54. See notes 2 & 33 supra.
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literally and strictly. "We cannot now say that the legislature 5did not
mean what it said, or intended to say anything that it didn't." 5
Consequently it is important that the law really does say what it
means. Certain small but significant changes can make the New
Mexico private placement exemption more meaningful and more
practical.
Suggested Revision of N.M. Stat. Ann. § 48-18-22(J)
Except as expressly provided in this section, sections (requiring registration)... do not apply to:
(J) The issuance and sale by any corporation organized under the
laws of this state or any foreign corporation qualified to do business
in this state of its securities provided that:
(1) In the six-month periods immediately prior to and following
any sale no more than thirty-five persons shall have purchased the issuer's securities of the same or similar class;
(2) the issuer or any person acting on behalf of the issuer takes
reasonable care to assure that all buyers are purchasers for
investment; and
(3) The issuer or any person acting on behalf of the issuer shall
not offer or sell its securities through any form of general
solicitation or general advertising, or pay any commission
for such solicitation, or offer or sell its securities publicly.
Such revision would minimize the ambiguity that currently exists,
increase the confidence with which a New Mexico (or foreign) corporation could structure a private issue, provide more effective merit
regulation, and achieve a greater degree of harmony with concurrent
federal law.
Security holders for purposes of the exemption are limited to
persons purchasing securities of a similar type within a twelve month
period. The numerical maximum is revised to coordinate with Rule
146: thirty-five purchasers per issue. The actual reason for a numbers
test and the real basis for exemption are more explicit: an offering
must be nonpublic in its impact to be exempt. This approach allows
New Mexico to exercise merit regulation more directly by focusing
on the character of a private placement and not merely its trappings.
These changes would also allow New Mexico corporations to make
more versatile use of the exemption.
Such revision has the further benefit of harmonizing state law with
federal regulation. The revision reflects federal guidelines on advertising and solicitation and it imposes a more affirmative obligation on
55. Bills v. All Western Bowling, 74 N.M. 430, 434, 394 P.2d 274, 277 (1964).
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the issuer to control secondary distributions. In these areas the aim
of federal law and New Mexico law is identical-to control the
promotion and distribution of unregistered securities-and no interest is served by inconsistent standards.' 6 These changes are minor,
involving no substantial revisions, only a tightening up of existing
provisions in closer alignment with corresponding federal requirements.

Suggested Revision of N.M. Stat. Ann. § 48-18-22.1
The notice requirement should also be revised to limit its currently
overbroad application and its use as a technical cause of action for
recission.
In addition to the notice requirements of subsection K of section
48-18-22 NMSA 1953, any person, corporation or issuer claiming
the exemptions afforded by subsections A, G, 1, J, M, N or 0 of
section 48-18-22 NMSA 1953, shall give notice in a form prescribed
by the commissioner of his intention to avail himself of the exemptions afforded by those subsections prior to the first offer or sale if
such offer or sale exceeds $5,000 or is made to three or more persons. The commissioner may by order revoke or suspend the exemption under these subsections with respect to any security offered or
sold without prior filing of appropriate notice. Failure to file such
notice shall not in and of itself constitute a violation of the act for
purposes of the civil remedies set forth in section 48-18-31 NMSA
1953. s 7
So revised, notice would be required only for substantial transactions. For corporations, whfere the issue involves less than $5,000
or there are fewer than three persons involved and where the transaction meets all the substantive requirements, e.g., no public impact,
for exemption, the exemption would perfect automatically. 5 8 This
automatic exemption would cover the vast majority of securities
transactions for which no notice is currently filed and for which the
present notice requirement is largely a technicality serving a negli56. The New Mexico legislature has evidenced intent to harmonize where interests coincide and has provided for registration by coordination. N.M. Stat. Ann. § 48-18-19.4 (Repl.
1966).
57. A complementary change in the remedies section (N.M. Stat. Ann. § 48-18-31 (Repl.
1966)) should also be made to this effect: "Except as otherwise provided every sale ..
"A
proposed amendment to § 48-18-22.1 has been submitted to the 33rd (1977) New Mexico
Legislature which amendment would eliminate the notice requirement under § 48-18-22(J)
where three or fewer investors are involved.
58. Commissioner Swarthout has indicated that he might approve of an automatic exemption where the transaction involved three or fewer persons and the total number of
security holders was less than seven. Swarthout Interview.
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gible regulatory purpose. For those exemptions where notice is practicable and functional, the notice requirement remains. Revision
could be carried even further by incorporating explicit references to
the notice requirement in the relevant exemption provisions as one
recently created exemption, § 48-18-22(K),' 9 does. This would further clarify its applicability and could only have a positive effect on
the degree of compliance.
CONCLUSION

Until the New Mexico private placement exemption is revised and
clarified, New Mexico's corporations must continue to issue securities
under confusing and unnecessary restrictions and under a needlessly
conflicting dual standard. The atmosphere of congenial tolerance for
minor noncompliance is becoming less friendly every day as more
lawyers and investors become involved in securities litigation. The
private placement exemption is an important investment tool for
New Mexico's typically small to medium sized corporations; the
validity of the exemption is too important to be a calculated business
risk. For sound economic as well as legal reasons New Mexico should
remove the overrestrictiveness that its present exemption imposes.
New Mexico can easily make its private placement exemption clear,
practical, harmonious with new federal regulation, and simultaneously more consistent with this state's regulatory objectives. Ineffective securities regulation is just so much smog in New Mexico's
blue sky.
JULIE ALLECTA

59. N.M. Stat. Ann. § 48-18-22(K) (Repl. 1966).

